
 

 

MEMORANDUM 
 
TO:  Honorable Mayor and City Council 
FROM: Richard Berrios, City Attorney 
DATE:  May 23, 2025 
SUBJECT: Legal Memorandum – Whether City May Donate Money to Private/Nonprofit Organizations 
 
     
This memorandum addresses the following:  
 

1. Providing a background of the origins of City Council Resolution 84-R36;  
2. Explaining the legal significance of City Council Resolution 84-R36;  
3. Providing legal guidance as to whether a municipality may donate money to nonprofit organizations.  
 

Background on Resolution 84-R36 
 
During the City Council workshop held on May 8, 2025, there was discussion regarding financial contributions 
to nonprofit organizations and a stated assumption that it was the City’s unwritten policy to not provide financial 
contributions to nonprofits.  Shortly thereafter, staff identified Resolution 84-R36 (“1984 Resolution”) as the 
City’s written policy on financial contributions to nonprofits.  Resolution 84-R36, and the relevant minutes from 
the June 26, 1984 City Council meeting (“1984 CC Meeting”) are attached.   
 
Based upon a review of the minutes from the 1984 CC Meeting, the 1984 Resolution was the City Council’s 
response to a request for financial support from Hospice of the Treasure Coast, a nonprofit organization providing 
hospice care for the region, at no cost to the patients they serve.  The organization appeared to be experiencing 
some financial difficulty and was facing the potential of having their state licensure revoked because the state 
required, among other things, a free-standing building with a minimum of six (6) patient beds, 24-hour visitation, 
cooking patients’ favorite meals, and the allowance of pets.  At the time of the 1984 CC meeting, the organization 
did not yet have its own free-standing building providing the requisite services.  Rather, it was utilizing space in 
Lawnwood Medical Center, which provided six (6) patient rooms, but did not completely meet the state licensing 
requirements (e.g., no pets were allowed and 24-hour visitation was problematic).  The organization anticipated 
receiving funds from the United Way and a state block grant, but those amounts would not be enough to cover 
the cost of renovating and leasing a HUD building, the site of their planned future operations.  Hence, the request 
for financial assistance from the City.   
 
The 1984 Resolution recognized and acknowledged the very real and beneficial services that organizations like 
Hospice of the Treasure Coast provide to the community.  It also found that direct cash contributions to these 
organizations is not a proper function of the City Council in determining the expenditure of tax dollars, but rather 
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that it is the responsibility of individual donors to support these institutions and organizations.  With these 
findings, the City Council unanimously voted to adopt the 1984 Resolution establishing “a policy of not approving 
requests for cash contributions to organizations seeking financial assistance by the City.”   
 
Legal Significance: What is a Resolution?  
 
In Florida, local governments (e.g. cities, towns, and counties), through the authority granted under home rule, 
may enact local laws known as ordinances.  Ordinances constitute “official legislative action of a governing body, 
which action is a regulation of a general and permanent nature and enforceable as a local law.”  Section 
166.041(1)(a), Florida Statutes.  Resolutions are effectively a step below ordinances in hierarchy, with other 
legislative expressions (e.g., certain items requiring motions, consensus items) a further step below.   
 
A resolution is “an expression of a governing body concerning matters of administration, an expression of a 
temporary character, or a provision for the disposition of a particular item of the administrative business of the 
governing body.”  Section 166.041(1)(b), Florida Statutes.  Therefore, it can be temporary in nature or more 
permanent as it relates to the administrative business of the governing body.   
 
In this case, the 1984 Resolution provided for the disposition of administrative business (i.e., an established policy 
on how the City will respond to requests for direct cash contributions from any non-City organization) and was 
made effective immediately, with no expiration date.  An inquiry with the City Clerk indicates that the 1984 
Resolution has not been repealed, rescinded, or amended since its effective date of June 26, 1984.  Accordingly, 
the policy established by the 1984 Resolution is effective until repealed, rescinded, or amended.   
 
Principle of Legislative Equivalency; How Does the Council Undo or Change What has Been Done 
 
Once a resolution is duly approved, it is binding and requires an expressed intent to overturn its provisions for the 
City to deviate from what was established therein, unless the resolution was intended to be temporary.  See 
Marriot Corp. v. Metropolitan Dade Cnty., 383 So.2d 662 (Fla. 3d DCA 1980).  The form of expressed intent 
matters.  On point here is the principle of legislative equivalency.  In a nutshell this principle requires, unless 
otherwise authorized/required by law, governing bodies to utilize the same or greater form of legislative action to 
undo or redo a prior legislative act.  For example, resolutions can be repealed, rescinded, or amended by 
subsequent resolutions, ordinances, or an act of the legislature (e.g., being preempted by the State or Federal 
government or amending a charter through referendum), whereas something below the legislative hierarchy of a 
resolution would be of no effect to change a resolution.   
 
Therefore, a resolution or greater legislative action is required to repeal, rescind, or amend the 1984 Resolution.   
 
Repeal, Rescind or Amend: What Does the Law Say About Financial Contributions to Private/Non-Profit 
Organizations?  
 
The Council may choose to repeal, rescind, or amend the 1984 Resolution, but certain principles of law would 
still apply regardless of which path the Council chooses.   
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The Florida Constitution prohibits the use of public funds to aid private entities, including non-profit 
organizations.  Stated another way, a municipality cannot spend public money or donate public property for a 
non-public purpose, regardless of how worthwhile it may appear.  See State v. Miami Beach Redevelopment 
Agency, 392 So.2d 875 (Fla. 1980).  Stated yet another way, to be lawful, any contributions by a municipality 
must, at a minimum, serve a concrete public purpose and the City must maintain control over the administration 
of the contribution to avoid frustration of that public purpose.   
 

Case Study and Two-Part Test: Concrete Public Purpose and Control 
In O’Neill v. Burns, 198 So.2d 1 (Fla. 1967) the Supreme Court of Florida found an appropriation to Junior 
Chamber International unconstitutional because the appropriation did not serve a primary public purpose and was 
completely lacking in public control.  There, the State Legislature enacted a law which would appropriate funds 
from general revenue to be paid to a non-profit organization for the purpose of creating a permanent headquarters. 
 
In the O’Neill case, counsel for the appellant cited two separate cases as analogous and controlling – Bailey v. 
City of Tampa, 111 So.119 (Fla. 1926) and Raney v. City of Lakeland, 88 So.2d 148 (Fla. 1956).  In each case, 
the court upheld appropriations to non-profit organizations.  In Bailey, the City of Tampa conveyed a parcel of 
land to a non-profit to build an office building, and in Raney, the City of Lakeland leased municipal property to 
a non-profit organization for a nominal rental fee.  The O’Neill court distinguished those cases factually and 
reiterated the relevant test to evaluate whether a municipality’s financial assistance survives a constitutional 
challenge:1 a two-part, fact-specific test.   
 
The first part of the test is reviewing the contribution and determining whether it serves a clearly identified public 
purpose (e.g., performing municipal functions and/or rendering municipal services) as the primary objective of 
the contribution.  This is typically a legislative finding made based on the facts and circumstances of the financial 
contribution in question. The second part of the test requires an evaluation of whether the municipality 
maintains/exercises control in the administration of that public purpose.    
 
In the O’Neill case, there was no obligation that the building or lands in question serve the public agency or serve 
the public generally.  Rather, there was an attenuated reference to an incidental public benefit to tourism based 
upon the location of the proposed building, which was not found to be a primary goal.  This failed the valid, public 
purpose prong of the test.  Additionally, the appropriation in question had no provision for the reversion of 
land/property to the public or public use of the building in question.  This failed the control prong of the test.   
 
To reiterate, the standard is (1) the expenditure/action by the municipality must serve a clearly identified and 
concrete public purpose; and (2) the municipality must retain some control over the expenditure/action to avoid 
frustration of that public purpose by the private entity.   
 

 
1 The following are the distinguishing facts in both cases. The Bailey case involved a conveyance of a parcel of municipal land to the 
board of trade for the purpose of building an office building.  There the contribution required that a large portion of the building was to 
be turned over to the City of Tampa immediately upon completion for public use and that within 35 years, the building and the lands 
previously conveyed reverted back to the City except for essential office space for the board of trade.  In Raney, the lease terms for the 
municipal land in question required the non-profit organization to construct a building, establish a public library of specified purpose 
and related facilities and programs open to the public.  The property would then revert to the City of Lakeland at the end of the lease 
term. 
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A final note on the interpretation of control.  Other examples of control properly exercised include municipally 
administered grant programs, community development block grant disbursements to non-profit organizations who 
provide qualifying services, and service agreements.  Our office and the City Manager’s team have already begun 
collaborating to research and review how other large cities in the state navigate this issue.   
 
The 1984 Resolution: Practical Implications, Application, Conclusion 
 
As written, the 1984 Resolution is within the bounds of the law as it exists today.  That is, it establishes the City’s 
adherence to the law which prohibits pure financial assistance (i.e., financial and/or land contributions) to private 
entities, regardless of how popular or noble the goals of those private entities.  One might argue that the 1984 
Resolution is stricter than the law requires, meaning that the City’s policy is a blanket prohibition on any cash 
contributions, period, regardless of whether the contribution adheres to the two-part test.  However, a close 
reading of the minutes from the 1984 CC Meeting supports the conclusion that the City’s prohibition applied to 
pure cash contributions without control.   
 
There is no question that many “organizations provide the community with services that are beneficial to 
community[]” (see 1984 Resolution) and oftentimes those services could very well serve a valid public purpose, 
but the law requires municipalities to ensure public funds are properly expended for public purposes through the 
two-part test.   
 
As stated above, the Council is free to amend, repeal, or rescind the 1984 Resolution, but may do so only with 
the understanding that the principles of law discussed above would still apply.   
 
As you can tell, the determination of whether a contribution satisfies the two-part test is a fact-sensitive inquiry.  
If there is a proposed course of action the Council wishes for this office to evaluate outside of what is presented 
in this memorandum, my office will be happy to assist in such an analysis.    
 
Please contact me if you require further clarification or information.     
 

Best, 

 
Richard Berrios 

 
 
cc: City Manager 
 City Clerk 
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